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Given to the United States in cases of Bankruptcy, Insolvency, §c. 


No. IT.” 


Tue former part of the investigation upon this subject, which 
was inserted in our August number, terminated with an extract 
from the late case of Conrad v. Atlantic Insurance Company (1 
Peter’s Sup. Co. Rep. 439) introduced for the purpose of shew- 
ing that the priority was not in the nature of a lien, but was a 
mere right of prior payment out of the general funds of the debt- 
or, in the hands of his. assignees. We shall now proceed to con- 
clude the investigation, according to the plan upon which it was 
commenced—that is, to give as perfect and clear a view of the 
law upon the subject as possible, without adding any thing orig- 
inal by way of comment. The only opinion we have ventured to 
intimate, was, that the right of priority did not seem to be in de- 
rogation of private rights, as it was one of the inherent preroga- 

_tiyes of government. 

In the case just mentioned, it was admitted that where any ab- 
solute conveyance is made, the property passes so as to defeat 
the priority, yet it was contended, that a lien had no such effect, 
and that therefore a mortgage, which, inthe eye of a Court of 
Equity was but a lien, for a debt, would not defeat the priority ;— 
and the case of Thelusson v. Smith, was relied on in 2 Whea. 
396, which, it seems, has been greatly misunderstood. If the 
proposition, said Mr. J. Story, that “‘a mortgage is a conveyance 
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of property, and passes it conditionally to the mortgagee,” re- 
quired any authority to support it, it was clearly maintained in 
United States y. Hooe (3 Cranch, 73.)' It had never yet been 
decided, by that Court, he said, that the priority of the United 
States will divest a specific lien attached to a thing, whether tt be 
accompanied by possession or not. Cases of lien, accompanied by 
possession are, among others-—the lien of a ship’s owner to de- 
tain goods for freight, the lien of a factor on the goods ofhis prin- 
cipal for balances due him—the lien of an artizan for work and 
services upon the specific thing. Cases of lien where the right 
is perfect, independent of possession, are the lien of a seaman for 
wages, and the lien of a bottomry holder on the ship for the sum 
loaned. In none of these cases, the learned Judge held, had it 
ever been decided, “that in a conflict of satisfaction out of the 
thing itself, the priority of the United States cut out the lien of 
the particular creditor.” And he added, “before such decision 
is made it will deserve very grave deliberation, and a marked at- 
tention to what fell from the court, in Nathan vy. Giles (5 Taunt. 
558, 574.”) The case of Thelusson v. Smith, he did not under- 
stand to justify any such conclusion. 

The case of Thelusson v. Smith, it seems, has been very in- 
accurately reported, and is calculated to mislead the profession. 
It is no authority for the point which appears to have been decid- 
ed by it, viz: the precedence of the debt of the United States, as 
to a previous judgment, in the case of ageneral assignment. Mr. J. 
Johnson held it to be incontrovertible, that the question of priority 
in that case, could not have been adjudicated upon, on the ver- 
dict as set out in the record, and he wished to have it understood 
that he concurred in the judgment, on no other ground than the 
want of priority between the parties. (1 Peters’ Sup. Co. Rep. 
451.) ‘That this case may be fully understood, and that the true 
extent of the lien of judgment creditors, as it relates to the pre- 
ference given to the United States may not be mistaken, we sub- 
join the following statement of the case as given by Mr. J. Story, 


*Held in Wilcocks vy. Waln—if mortgage bears date before general assignment, 
the U.States have noclaim. Sergt. & Rawle. 
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in 1 Peters’ Sup. Co. Rep. 442, together with his accompanying 
remarks, 


‘A judgment, nisi, was obtained against Crammond, on the 
20th of May, 1805, in favour of Thelluson and others. On the 
22d ofthe same month he executed a general assignment of all 
his estate to trustees for the payment of his debts. At that time 
he was indebted to the United States, on several duty bonds, 
which became due at subsequent periods. Suits were instituted 
on these bonds, as they severally became due, and judgments 
were obtained and execution issued against Crammond, under 
which a landed estate called Sedgely, was levied upon and sold 
by the marshal; and the action was brought by Thelluson and 
others, against the marshal, to recover the proceeds of this sale 
in his hands. No execution had ever issued upon the judgment 
of Thelluson and others against Crammond, and of course there 
had been no levy under that judgment on the Sedgely estate, be- 
fore or after the levy in favour of the United States. It was ad- 
mitted, that in Pennsylvania a judgment constitutes a lien on the 
real estate of the judgment debtor; and it was assumed by this 
Court, in the argument of the cause, that the judgment of Thel- 
luson and others, bound the estate from the 20th of May, when 
it was entered, nist, although in fact it was not finally entered, 
until nearly a year afterwards. The posture of the case then 
was, that of a judgment creditor seeking to recover the proceeds 
of a sale of land sold under an adverse execution,outfof the hands 
of the marshal; upon the ground of his having a mere general 
lien, by his judgment, on all the landsof his debtor; that judg- 
ment never having been consummated, by any levy on the land 
itself. The Court decided that the action was not maintainable. 
‘The reasons for that opinion are not, owing to accidental cir- 
cumstances, as fully given as they are usually given in this court 
But the arguments of the counsel, point out grounds upon which 
it may have proceeded, without touching the general question of 
lien. The plaintiffs were entitled to recover only, upon the 
ground that they could establish in themselves a rightful title to 
the proceeds, Whether the land itself was rightfully sold under 
the execution ofthe United States, or any title to it passed by 
the sale, as against the assignees of Crammond, was not maiter 
of inquiry in that case. However tortious or invalid it might be, 
still, if the plaintiffs had no title to the proceeds, they must fail 
in their action. Under the general assignment of the debtor, 
the priority of the United States attached; and if the assignees 
were willing to acquiesce in the sale, the right of the United 
States to hold the proceeds, could not be disturbed by third per- 
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sons. Now, it is not understood that a general lien by judgment 
on land, constitutes, per se, a property, or right, in the Jand it- 
self. It only confers a right to levy on the same, to the exclu- 
sion of other adverse interests, subsequent to the judgment; and 
when the levy is actually made on the same, the title ofthe cred- 
itor for this purpose relates back to the time of his judgment, so 
as to cut out intermediate incumbrances. But, subject to this, 
the debtor has full power to sell, or otherwise dispose of the land. 
His title to it is not divested or transferred by the judgment to the 
judgment creditor. It may be levied upon by any other cred- 
itor, who is entitled to hold it against every other person except 
such judgment creditor: and even against him, unless he con- 
summates his title by a levy on the land, under his judgment.— 
In that event, the prior levy is, as to him, void; and the creditor 
loses all right under it. The case stands, in this respect, precise- 
ly upon the same ground as any other defective levy, or sale.— 

he title to the land does not pass under it. In short ajudgment 
creditor has no jus in re, but a mere power to make his general 
lien effectual, by following up the steps of the law, and consum- 
mating his judgment by an execution and levy onthe Jand. If 
the debtor should sell the estate, he has no right to follow the 
proceeds of the sale, into the hands of vendor or vendee; or to 
claim the purchase money in the hands of the latter. It is not 
like the case where the goods of a person have been tortiously 
taken and sold; and he can trace the proceeds, and, waiving the 
tort, chooses to claim the latter. The only remedy of the judg- 
ment creditor is against the thing itself, by making that a specific 
title which was before a general lien. e can only claim the 
proceeds of the sale of the land, when it has been sold on his own 
execution, and ought to be applied to its satisfaction. To this 
state of things, the language ofthe Court in Thelluson v. Smith is to 
be applied, when it is said,that ifthe debtor’s property is seized under 
re y it is divested out of the debtor, and cannot be liable to the 

nited States. Applying these principles to the facts of that 
case, itis clear that the Sedgely estate had not been divested out 
of the debtor by any execution on the judgment of Thelluson and 
others; that it either remained in the debtor, and was liable to the 
execution of any other of his creditors, who chose to levy upon 
it, subject, of course, to have his title overruled by their subse- 
quent levy, when perfected; or, that, subject in like manner, it 
passed by the assignment (if that was bona fide) to the assignees; 
and in their hands, the United States would have a priority of 
payment out of it as general funds, in their hands, he judg- 
ment creditors, as such, had no title to any fund in the hands of 
the assignees, until the priority of the United States was satisfied 
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—for that priority does not yield to any class of creditors, how- 
ever high might be the dignity of their debts, 

The fact, that a judgment creditor has a lien, does not place 
him in a hetter situation, as a creditor, over the general funds of 
the debtor in the hands of the assignees. Ifhe possess such a 
lien he must enforce it in the manner prescribed by law; and if 
he does, that may so far affect the interest of the assignees act- 
ually subjected to such lien. But it giveshim no rights to the 
fund, until he has perfected his lien according to the course of the 
law. Until that period, he has merely a power ovcr the proper- 
ty, and not an actual interest init. ‘I'his ground is alluded to in 
that part of the opinion of the Court. where speaking of the pri- 
ority of the United States, it is said, “the law makes no exception 
in favour of prior judgment creditors, &c. Exceptions there 
must necessarily be as to the funds out of which the United 
States are to be satisfied; but there can be none in relation to the 
debts due from a debtor of the United States to individuals, The 
United States are to be the first satisfied; but then it must be out 
of the debtor’s estate.”’ The real ground of the decision, was, 
that the judgment creditor had never pertected his title, by any 
execution and levy on the Sedgely estate; that he had acquired 
no title to the proceeds as his property, and that if the proceeds 
were to be deemed general funds ofthe debtor, the priority of the 
United States to payment had attached against all other credit- 
ors; and that a mere potential lien on Jand, did not carry a legal 
title to the proceeds of a sale, made under an adverse execution. 
This is the manner in which this case has been understood, by 
the Judges who concurred in the decision; and it is obvious, ‘that 
it established no such proposition, as that a specific and perfect- 
ed lien, can be displaced by the mere priority of the United States 
—since the priority is not of itself equivalent to a lien.” 


An assignee, it has been held, is not liable under the acts of 
Congress, until he has received notice of the debt due to the U. 
States.' But it is not necessary that notice should be given by 
the United States, nor is a judgment or suit against him necessary 
in order to charge him with notice. If the notice is such as is 
required in the ordinary cases of trustees, and enough to put a 
prudent man on inquiry, it is sufficient. Thus it was held suf- 
ficient notice, where the debtor, at the time of making the assign- 
ment, informed the assignee, that he was surety on a bond to the 
United States, and that he believed the bond was broken.2 The 


1U, States v. Clerk, 1 Paine's Cir, Co. Rep. 629 ®Tbid. 
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bond on which the debtor was surety in this cas¢ was a paymas- 
ter’s bond, conditioned that the latter should well and truly ac- 
count for, and pay over, all monies received by him, as such 
paymaster. The debt of the paymaster to the United States was 
created, it was held, by the advances made to him, and not at the 
time of striking a balance against him onthe Treasury books;— 
and the surety became a debtor as soon as the paymaster refased 
to account according to law. 

In relation tothe provision in favour of sureties as to their 
remedy for money advanced for their principal, it has been held, 
that a surety in custom house bonds who has paid the same after 
commission of bankruptcy had issued against his principal, is en- 
titled to a preference over the general creditors, and is to be first 
paid out of the effects of the bankrupt.' In a case where P., as 
surety for S. in a bond for duties, paid the amount of the bond to 
the United States, and S. having become insolvent, assigned his 
effects to B. in trust, first to pay his custom house bonds, then to 
indemnify his sureties, and the residue for his general creditors; 
and B. received from the estate of S. $4000, which he mixed with 
his own monies, and became bankrupt, and R. and others were 
appointed his assignees; but no part of the estate of S. ever came 
specifically to the hands ofthe assignees—it was held, that P. 
was not entitled to be paid by the assignees, in preference to the 
general creditors of B., but that the United States would so 
have been entitled had they been the plaintiffs. 

In relation to the remedies by which the right of priority is en- 
forced, it has been held that the United States can maintain as- 
sumpsit against an assignee for money received under the as- 
signraent ( United States vy. Clark, 1 Paine’s Cir. Co. Rep. 629.) 

In the case of the United States v. Howland, 4 Whea. 108, it 
was held, that the Circuit Court has jurisdiction on a bill in 
equity filed by the United States against the debtor of their debt- 
or, they claiming a priority under the before-mentioned act of 
1799; notwithstanding the local law of the state where the suit is 


1Mott v. Maris’ Assignees, 2 Wash. Cir. Co. Rep. 196. 
*Pollock v. Pratt, &c.2 Wash. Cir. Co. Rep. 490. 

















LAW INTELLIGENCER. 257 


brought, allows a creditor to proceed against the debtor of his 
debtor by a peculiar process at law. 


—~»>— 


ANTIQUARIAN RESEARCHES—THE YEAR BOOKS. 


“The feet of hoary time 
Through their eternal course have travelled over 
No speechless, lifeless desert” 


Tue common law has been very aptly compared by Sir Wal- 
ter Scott, to a vault in a huge Gothic building, which, though 
dark and ill arranged, affords, to those acquainted with its reces- 
ses, an immense store of commodities. As some of these “re~ 
cesses” are so very remote, that they are not easily to be visited 
by every adventurer in law, it may be considered fortunate, that 
the “commodities” which were there first deposited have been 
transferred by those who have had greater opportunity to explore 
them, such as Fitzherbert, &c. to more accessible repositories. 
The recesses, to which we allude, owe their origin to different 
periods; but they are all of them to be assigned to the time which 
intervened between the reign of two distinguished princes—one 
distinguished as the reformer of jurisprudence, and the other as 
the reformer of religion. We mean the reigns of Edward the 
First, and Henry the Eighth. The reader cannot now, we ap 
prehend, be at loss to perceive, that allusion has been made to 
the Year Books. ‘These venerable remains of the early common 
law are calculated to excite curiosity in more respects than one. 
In the first place, they are exceedingly ancient; and inthe next, 
they were composed soon after a reform of the law and the set- 
tlement of the forms of process and rules of pleading was accom- 
plished by Edward the First; and it may be added, in the third 
place, that they contain many rules which have since been es- 
teemed so salutary and well founded, that they are regarded at 
this day as fundamental maxims of municipal law. 

As the history of law, like all other histories, is calculated to 
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gratify curiosity, so is the history of the rare and ancient records 
by which the principles, nomenclature, &c. of that science have 
been preserved and transmitted. Such curiosity may by some be 
esteemed trifling—but we are satisfied, it is not only natural, but 
comnendable. As Dr. Johnson has somewhere observed, an- 
tiquity has many votaries who reverence it, not from prejudice, 
but from reason. It was believed, therefore, that all the facts 
and circumstances 
“As by the choice collections do appear,” 
respecting a series of legal judgments to which very few Ameri- 
can lawyers have direct access, but which, owing to their con- 
nextion with the practiques of this country, may be said to have 
an influence upon its jurisprudence, would not be received with 
jndifference by the readers of our Review. The account we have 
given is not, to be sure, as perfect, in some respects, as might be 
wished, while in others, it may be thought minute. It is hoped, 
however, that the first circumstance will not render it entirely 
unacceptable, nor the latter have the effect of making it repul- 
sive. 

It may be premised, that notwithstanding the great antiquity of 
the Year Books, it is a mistake to suppose that they were coeval 
with the custom of recording and transmitting the authorities of 
judicial determinations in England. Sir John Davys, in the pre- 
face to his reports, although he acknowledges that there is no 
collection of adjudged cases in print, prior to the reign of Edward 
]., except the broken cases in the older abridgments (which are 
not older than the reign of Henry III.) yet he assures us that 
there were digested reports ‘‘in years and terms as ancient as the 
time of William the Conqueror.”? This also appears from the 
old poet Chaucer, who of the serjeant at law, says— 

“In terms had he cases and domys all 

That fro’ the time of King Welyam was full.” 
It is indeed beyond doubt, that many reports of cases, besides 
those extant in the Year Books and in the old abridgments, and 
.the detached cases in the writings of Bracton, Littleton, Coke, 


Selden, &c. were in the hands ofthe learned. Thus Lord Hale 
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has quoted cases in the time of King John,' and others are ex- 
pressly mentioned by Lord Coke, which he had seen, of the reign 
of Henry II. 

Blackstone, in speaking of the reported cases of the English 
Courts of Justice, states that the reports are extant in a regular 
series, from the reign of Edward II. inclusive; arid that from his 
time to that of Henry VIII. they were taken by the prothono- 
taries, or chief scribes of the Court, at the expence ofthe Crown, 
and published annually, whence they are known under the de- 
nomination of the “‘ Year Books,” or as they are sometimes called 
“Annals.” The first regular appointment of a reporter in Eng- 
land, is however, assigned by Lord Coke to the reign of Edward 
III., when, as he observes, ‘‘the law being in its height, the caus- 
es and reasons of judgment, in respect of the multitude of them, 
are not set down in the records; but then the great casuists and 
reporters of cases (certain grave and sad men) published the cas- 
es, and the reasons and causes of the judgments and _ resolutions, 
which, from the beginning of Edward III., and since, we have 
in_print.’” 

It is observable, that the cases of a considerable number” of 
years, within the period above mentioned by Blackstone, are 
wanting to complete the series of the printed collection of the 
Year Books. Those in the following years are wholly wanting; 
11 to 16—19 and 20—31 to 37, in the reign of Edward III.; all 
the years of the reign of Richard I1.; the 3, 4 and 6 years of the 
reign of Henry V.; the 5, 6, 13, 15, 16, 17, 23 to 26 and 29 of 
the reign of Henry VI.; the 17, 18 and 19 of Henry VII., and 
I to 12, 15, 16, 17, 20 to 25, 28, &c. of Henry VIII. The cas- 
es of some of the omitted years, it appears, however, were pre- 
served in manuscript, and are extant among the Harleian M. S. 
S.¢ They are also, in a great part extant in the older abridgment 
of Statham, Fitzherbert and Brooke. It is certainly to be la- 
mented, that when the re-publication of the Year Books was 


? Hist. Com. Law. ch. 7. ? 1 Bla. Com. 71. 34 Inst. 4. 
‘ Vid. Brooke’s Bibliotheca Legum Angliae, part IT. p. 200, 
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unanimously recommended by the twelve Judges as an essential 
part of the law-student’s library,a more complete and regular 
compilation of them had not been ordered. 

The first part of the Year Books contains divers memoranda of 
the exchequer of the reign of Edward I., though none of the Re- 
ports of that reign, in any regular series are extant in print, not- 
withstanding they are said to have been very good.! Ofthe cas- 
es of the reign of Edward II., it is said there are many entire 
copies of them excellently reported, and which exhibit a fair 
specimen of the learning ofthe Judges and pleaders of the time. 
Selden (in his Dissert. ad. Flet. c. 8.8.3) mentions Richard de 

Winchendon as a compiler of the law annuals of this period, of 
which he quotes several cases from an ancient MS. in the Library 
of the Inner Temple, presented to that Society by Sir Robert 
Barker, Chancellor of the Exchequer, in the reign of Philip and 
Mary. This MS. it is observable, is a different collection from 
that published by Mr. Serjeant Maynard, on the recommendation 
it is said, of Lord Chief Justice Hale.® It appears by Cro. Eliz. 
p. 218, that a case was determined on the authority ofa case of 
the twelfth year of Edward II., which was admitted by the court, 
from a written book. On the authority of that determination Lord 
Hale, in the case of Sacheverel and Frogate (1 Vent. 162) di- 
rected search to be made in the MS. annuals of the same reign, 
in Lincoln’s Inn Library (from whence Maynard’s collection was 
printed;) but the case being not there found, the court were in- 
clined to think the reference was erroneous in point of time, and 
that the case meant to be relied on, was one of 12 Edward IIL, 
which was however very different. From these circumstances, 
it is probable, that the book produced inthe case in Cro. Eliz. 
was a more complete compilation of the annuals of Edward II. 
than the printed one. It is further observable (says the Bibliothe- 
ca Legum Anglie, part IL. p. 80) “that the collection of Richard 
de Winchendon does not appear to have ‘been searched in the 
case of Sacheverel and Frogate; whence it seems probable, that 


1 Vid. Brooke’s Bibliotheca Legum Angliae, part II. p. 201. * Ibid. 
? Ibid p. 79. 
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the written book produced in 33 Eliz. was that of Richard de 
Winchendon.” The author of the Bibliotheca, &c. laments that 
this ancient collection of Winchendon is not now to be found in 
the library in which it was extant in Mr. Selden’s time, and that 
it is not now known what has become of it. 

We have already mentioned that, according to Lord Coke, the 
first regular appointment of a reporter, was made in the reign of 
Edward II. The Reports of this reign consist of four volumes, 
the two first of which contain, with the exception of afew years, 
as before noticed, the cases from the first to the thirty ninth; the 
third, entitled ‘‘Quadragessima,”’ from the fortieth to the fiftieth; 
and the other volume is the Liber Assisarum, comprehending a 
series of cases determined in the Assizes, throughout the whole 
reign. In point of reputation, the two latter have stood higher 
With posterity, than the two former. This is partially accounted 
for by Reeves, from the circumstance that the former contain de- 
terminations on points of learning, which had become more ob- 
scure, than those in the subsequent collections, and consequent- 
ly not so frequently brought forward as authorities by Fitzherbert 
and Brooke, whose abridgments, it is said, in after times, became 
the clue, and in a great measure [substitute for the Year Books. 
It is further observed by Reeves, that the Qudragessima and 
Book of Assizes are certainly entitled to the preference, for, be- 
sides that questions are there discussed with more precision and 
clearness, they contain more of those points of law that have sur- 
vived to the present time. And in regard to precision and clear- 
ness, all the Reports of this reign excel those of the preceding. 
It has already been noticed that the cases of the nineteenth year 
of Edward III. are wanting in the Year Books. Plowden has 
however cited a case of that year in his argument concerning nu- 
sance, and also a case of the seventh year, accompanied with a 
recitation of two latin verses, from Horewood’s Report. 

Although the Reports of the succeeding reign of Richard II. 
are not extant in any regular series, Lord Hale says he once saw 
a manuscript of the entire years and terms thereof, and remarks, 


' Reeve’s Hist. Eng. Law, vol. 3. p. 148, 
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there was a visible decline, during the feeble government of this 
reign, in the dignity of the law, and in the learning and depth of 
the lawyers." Many of the cases of this reign were abridged, 
however, by Fitzherbert, from which abridgment they have been 
collected in a separate volume by Bellewe, as a substitute for the 
Year Book. 

The Reports of the reign of Henry IV. are more calculated to 
engage the attention of the modern reader then any of the pre- 
ceding. ‘Their form is said to be less irksome, and the subject 
more intelligible; and they are more narrative as regards the cir- 
cumstances of the case, and what was said about it. But while 
the Reports of this reign have these advantages, they, as well as 
those of Henry V. do not indicate as much judicial learning and 
ability as those of the last twelve years of the reign of Edward 
{II.* 

Concerning the Reports of Henry VI. and Edward IV., Ed- 
ward V. and Richard III. it may be said, that the matter and 
style of them approach nearer to the matter and style of modern 
Reports than any of the former, and are more worthy of notice 
than those of preceding reigns. They are more particular as to 
what took place on trial, contain more fully the points that were 
debated, and give more at large the opinion of the court. The 
second part of Henry VI. and the whole long quinto (as it is call- 
ed) are replete with valuable learning, though the first part is 
said to be more barren, spending itself in much learning which is 
obsolete and of little importance.* 

The determinations of the Judges, before the time of Henry 
VII. were mostly the result of argument and discussion,and were 
seldom made upon the authority of precedent. But in this reign 
the counsel and court are found quoting cases, and Bracton is 
once or twice referred to. 

As has been before noticed, the Year Book of Henry VIII. 
contains the cases only of afew years. Between these cases and 
the cases of the former reigns, it is remarked by Lord Coke, 


' Hale’s Hist. Com. Law, ch. 8. 
*Reeve's Hist. Eng. Law, vol. 3. p. 254. > Ibid p. 112 
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that no small difference is observable. He supposes the ap- 
pointment of reporters to have ceased with the reign of Henry 
VII., or about that time. And it is conjectured by Reeves, that 
since a taste for general learning had begun to prevail, it was 
thought more advisable to trust to the inclination discov- 
ered in private persons to take notes, who, probably from a com- 
petition, would do more to render the business of reporting per- 
fect and useful, than the temptation of afixed salary. But what- 
ever was the reason, the stipend was no longer continued, and 
the office of reporter dropped." 

It has been considered somewhat remarkable that Reeves’ mi- 
nute perusal of the Year Books did not enable him to furnish 
more information respecting the authors of those ancient annuals; 
and the particulars of their original compilation.* It appears that 
at the end of Mich. 21. Edward III. 50, there isthis record— 
Icy se finissent du Mons. Horewoode, and afterwards, Icy s’en- 
suivent certains cases pris de hors un autre report qui n’ont ete’ 
dans les reports du Mons. Horewood, par ci devant wmprimes.— 
And it is said that 1 and 2 Edward [V. appear to have been cok 
lected by one Townshend.’ 

The reasons assigned for the discontinuance of the appointment 
of reporters is supported by the publication of the voluntary re- 
porters, who were engaged in the course ofthe reigns of Henry 
VII. and Henry VIII., viz: Keilway—Moore (Sir F.) Benloe 
—Dalison and Dyer. The authority of the determinations re- 
ported by those lawyers, were received with equal respect as 
those of their predecessors. And the conciseness, perspicuity 
and accuracy of Dyer, have rendered his reports a treasure to the 
profession. The value of Dyer’s reports was considerably 
augmented by the marginal notes and references afterwards made 


by Lord Chief Justice Treby. 


 Reeve’s Hist. Eng. Law, vol. 4. p. 414. 
* Bibliotheca Legum Angliae, part II. p. 204. 
* Herbert’s Edition of Ames, 302. 
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LAW INTELLIGENCER. 
HOFFMAN’S LEGAL OUTLINES. 


Legal Oullines, being 'the substance of a Course of Lectures now 
delivering in the University of Maryland, by David Hoffman, in 
three vols. vol.1. Edward J. Coale. Baltimore. 


Tue jurisprudence of our country, it must be acknowledged, 
has received essential and lasting services from Professor Hoff- 
man; and as regards his qualificaiions we know of no individ- 
ual who is better fitted to afford assistance to those who, whether 
with a view to future practice or not, are engaged in the search 
after a knowledge of that science. With the advantage of 
acuteness of intellect, he seems to have derived from nature an 
appetite for juridical knowledge that has predominated over every 
other. But what is more especially to be admired in that gentle- 
man as an author, is the comprehensive view he takes of the vast 
science to which he is devoted—the untiring patience he dis- 
plays in the work of research—and the methodical, and at the 
same time agreeable manner, in which he conducts the le- 
gal noviciate to an acquaintance with its numerous labyrinths. 
That he greatly excels in these respects, has been made per- 
ceiveable, by his ‘‘ Course of Legal Study,’? though it is 
more fully exemplified in the work before us, The latter 
indeed bears striking testimony of the tendency of his mind, 
to view the law philosophically, and of his determination not 
enly to trace it from its source, but to consider and ex- 


plain the principles which constitute the source. A distin- 
guished writer has compared the law to the river Nile, and 


says, “when we enter upon the municipal law of any country, 
in its present state, we resemble a traveller who, crossing the 
Delta, loses his way among the numberless branches of the 
Egyptian river. But when we begin at the source and follow 
the current of the law, it is in that course not less easy than 
agreeable, and all its relations and dependencies are traced with 
no greater difficulty than are the many streams into which that 
magnificent river is divided before it is lost in the sea,’ Of 


’ Kaim’s Hist. Law Tracts, Pref. p. 9. 
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Mr. H. it can with truth be said, that he begins “‘at the source’ 
and “follows the current.” 


This preliminary volume is to be succeeded by two others, all 
of which are designed to contain the substance of an extensive 
course of lectures which the author is delivering in the Universi- 
ty of Maryland. The portion of the work now given to the pub+ 
lic * embraces,” says Mr. H. “ only the initiatory title of the 
course, of which the entire scheme was stated in a syllabus pub- 
lished in the year 1821, which contains eleven titles,” (Pref. p. 
1.) The following extract from the preface, will not only ex- 
plain the object and plan of the work, but shews that distinguish- 


ing trait in the author’s character as a writer, to which we have 
alluded. 


‘“« The work will contain, it is believed, the only analytical out- 
line which has yet appeared of the entire body of jurisprudence 
proper to be studied in this country, and may thus prove advan- 
tageous in rendering the student’s transition to the ‘ Commenta- 
ries’ less abrupt than usual. ‘Though there are many excellent 
elementary works on the Laws of England, none of them have 
aimed at presenting a coup d’@il of the entire science of juris- 
prudence. The object of these ‘ Outlines’ is to furnish the law- 
student with a concise and orderly view of every branch of that 
vast system, the details of which are to occupy him through life. 
His future studies may perhaps be facilitated by a survey, as it 
were, of the geography of a vast region ; with its numerous 
boundaries, divisions and sub-divisions ; its minute and devious 
paths, in which it may be consoling to know that if he wanders 
long, it is not without method and aim. 

“« In this preliminary volume the student will find the elements 
of Natura, Poxiticat and Feupat JurisprupeNnce. These 
may serve as a basis to his future researches, not only into the 
laws and institutions of England and of this country, but in that 
great code which regulates the communion of nations ; as well 
as that vast body of ‘ written reason,’ the Roman Civil Law, to- 
gether with the various systems of continental jurisprudence 
erected, part in, on its foundations. The topics have been treat- 
ed in a method not so strictly concise and analytical as will be 
necessary in discussing those which are embraced in the remain- 
ing volumes. This difference in the mode of treating the two 
great divisions of the work, has been preferred because the im- 
portant and extensive learning of ethical, political and feudal law 
is too apt to be neglected by the student, who scarcely thinks he 

has commenced his legal studies till he begins the perusal of his 
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Blackstone and Coke, his Hargrave and Preston ; authors, in- 
deed, eminently distinguished in the peculiar municipal juris- 
prudence of England, but who, with many others on like sub- 
jects, are by no means sufficient to make a ‘ ripe scholar’ in the 
law. These subjects have been treated by a large class of wrt 
ters, many of them entitled, not merely to his passing respect, 
but to his serious study. The student, if he finds no more in 
these volumes, will at least find pointe .d out to him the purest 
sources of information, in every department of his science. 

The work when completed, says Mr. H. will contain thirteen 
titles. ‘The preliminary volume is occupied with the first title, 
which is subdivided into ten lectures in which is treated the fol- 
lowing subjects :—1. The origin and nature of man, his physic- 
al and moral constitution.—2. Of man in a state of nature.—3. 
Of the rights of nature.—4. Of the origin of primary society, and 
of civil government.—5, Of the right of civil government.—6. 
Of the effects of society and jurisdiction on the natural rights of 
man.—7. Of law and its general properties.—8. Of the laws of 
nature applied to man individually, either in a state of nature or 


of primary society and civil government.—9. Of political as dis- 


tinguished from civil law, and of the various forms of govern- 
ment.—10. Of the feudal law. 

The two forthcoming volumes will contain, the outlines of 

I. The Law of Landed Property, technically called the law 
of Rear Rieuts anp Rear Remepies. 

If. The Law of Persons and of Personal Property, technical- 
ly called the law of Persona. Rigurs anp Persona Reme- 
DIES. 

Iif. The Law of Eaquiry, as it is distinguished from strict 
Law on the one hand, and mere Ethics on the other. 

[V. The Law of Mercantile Transactions, technically called 
the Lex Mercaroria. 

V. The law of Crimes anv PuntsHMents. 

VI. The Roman Crvit Law, by eminence called The Civil 
Law. 

Vil. The Law or Nations, sometimes called International 


Law. 
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VIII. The Maritime anv Apmrratty Law. 

IX. The Constitution anp Laws or tHe Unitep States. 
X. Lecar Bisciocraruy anp Biocrapay. 

XI. Forenstc ELroquence anp OraTory. 

XII. Proressionar DerortMent. 


We regret that the plan and limits of our publication will not 
allow an indulgence of the disposition we have to give @ 
more particular analysis of the work before us. We have an 
inclination to consider its merits more circumstantially, because 
its excellencies appear so greatly to preponderate over its de- 
fects. The more critically it is examined the more plainly is 
perceiveable utility in design and ability in execution. It is with 
the law as with every science and every art—the minute details 
can never be advantageously studied without a prior attention to 
the “ outlines.”” The assistance afforded to the painter by 
the knowledge of first principles derived from a comprehensive 
view of nature is obvious to every one. It is likewise obvious, 
that in the attainment of geographical knowledge the student 
should commence with a careful view of a map of the world. 


The same rule will hold in relation to jurisprudence, a general 
map of wnich is of inconceivable advantage in the outset of its 
study. Such a map has been produced by Professor Hoffman, 
and, according to our judgment, it is one whieh is both accur- 
ately and elegantly drawn. 


35 
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Blackstone and Coke, his Hargrave and Preston ; authors, in- 
deed, eminently distinguished in the peculiar municipal juris- 
prudence of England, but who, with many others on like sub- 
jects, are by no means sufficient to make a ‘ ripe scholar’ in the 
law. These subjects have been treated by a large class of wrt- 
ters, many of them entitled, not merely to his passing respect, 
but to his serious study, The student, if he finds no more in 
these volumes, will at least find pointed out to him the purest 
sources of information, in every department of his science.’ 

The work when completed, says Mr. H. will contain thirteen 
titles. ‘Ihe preliminary volume is occupied with the first title, 
which is subdivided into ten lectures in which is treated the fol- 
lowing subjects :—1. The origin and nature of man, his physic- 
al and moral constitution. —2. Of man in a state of nature.—3. 
Of the rights of nature.—4. Of the origin of primary society, and 
of civil government.—5. Of the right of civil government.—6. 
Of the effects of society and jurisdiction on the natural rights of 
man,—7. Of law and its general properties.—8. Of the laws of 
nature applied to man individually, either in a state of nature or 
of primary society and civil government.—9. Of political as dis- 
tinguished from civil law, and of the various forms of govern- 
ment.—10. Of the feudal law. 

The two forthcoming volumes will contain, the outlines of 

I. The Law of Landed Property, technically called the law 
of Rear Rieuts anp Rear Remepies. 

If. The Law of Persons and of Personal Property, technical- 
ly called the law of Persona. Ricurs anp Personat Reme- 
DIES. 

Ill. The Law of Eguiry, as it is distinguished from strict 
Law on the one hand, and mere Ethics on the other. 

[V. The Law of Mercantile Transactions, technically called 
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VI. The Roman Crvit Law, by eminence called The Civil 


Law. 
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VIII. The Maritime anv Apmrratty Law. 

IX. The Constitution anp Laws or THE Unitep States. 
X. Lecar Bisviocraruy anp Brocrapnry. 

XI. Forenstc Eroquence anp Orarory. 

XII. Proressionar DerorTMent. 


We regret that the plan and limits of our publication will not 
allow an indulgence of the disposition we have to give & 
more particular analysis of the work before us. We have an 
inclination to consider its merits more circumstantially, because 
its excellencies appear so greatly to preponderate over its de- 
fects. The more critically it is examined the more plainly is 
perceiveable utility in design and ability in execution. It is with 
the law as with every science and every art—the minute details 
can never be advantageously studied without a prior attention to 
the “ outlines.” The assistance afforded to the painter by 
the knowledge of first principles derived from a comprehensive 
view of nature is obvious to every one. It is likewise obvious, 
that in the attainment of geographical knowledge the student 
should commence with a careful view of a map of the world. 
The same rule will hold in relation to jurisprudence, a general 
map of wnich is of inconceivable advantage in the outset of its 
study. Such a map has been produced by Professor Hofimany 


and, according to our judgment, it is one which is both accur- 
ately and elegantly drawn. 


35 





LAW INTELLIGENCER. 


LAW OF PARTNERSHIP —No. 4 


Power of a Partner to bind the firm by Simple Contract. 


{Concluded.] 


fin the article on Partnership, published in our last number, we considered the 
power of a partner to bind his firm by simple contracts, of various kinds, and 


propose now to conclude this branch of our subject. 


Where there is no collusion, a firm will be liable for money re- 
ceived by one partner in the course of its business, though the 
partner gave his separate receipt for the amount, and applied the 
money to his own use.’ And where one of two attorneys in part- 


nership received money on behalf of the firm due to their client, 


of whom the client demands the money, this is a receipt by, and 
a demand of both, who are liable to the client jointly, without any 
demand upon or notice to the other.* A receipt for monies giv- 
en by a partner in relation to partnership business is binding up- 
on the firm.’ If one partner borrows money in the name of 
the firm to pay his expenses in travelling on partnership busi- 
ness, it will be a charge upon all the co-partners.4 But a note 
given by a partner in the name of his firm for his ordinary board, 
was, in the hands of the original payee, held not binding on the 
other partners.’ 


So a partner may bind his firm by drawing,’ accepting,’ or in- 


1 Willett v. Chambers, Cowp. 814. Holt. 454. 

2 M’Farland v. Crary, 8 Cowen’s Rep. 253. 

3 Brown v. Lawrence, 5 Conn. Rep. 397. 

4 Rothwell v. Humphreys, | Esp. N. P. C. 406. 

6 Wheelock v. Hall, 3 New-Hamp. Rep. 310. 

6 Smith v. Bailey, 11 Mod. 401. Lane v. Williams, 2 Vern. 277. S.C. 16 
Vin. Abr. 243. Mills v. Barbour, 4 Day’s Rep. 430. Douglas v. Cowles et al. 
5 Day, 511. 

7 Anon. Styles, 370, Anon. Ilolt, 67. Pinkney v. Hall, 1 Salk. 126. S.C. 

Lord Raym. 175. 
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dorsing’ a bill of exchange, or by making,’ or itidorsings | prom- 
issory note in its name, or on its behalf. ‘The usual mode of 
binding a firm by bill or note is to draw, &c. the same in the 
name of the firm: but in either of these cases the bill or note 
may be enforced against all the co-partners, though drawn, &c. 
by one of them in his individual name, if by the words ‘‘on be- 
half of the firm of, &c.’’ or any other, in the instrument itself, it 
appears that a joint operation was intended to be given to it. 


Thus where a pattner signed a promissory note with his own 


name, for himself and partners, the firm was held liablet Where 
a promissory note beginning ‘‘ I promise to pay,’’ was signed by 
a member of the firm in his own name, for himself and partners, it 
was held that the partner signing was also severally liable to be 
sued upon the note.s Upon a note beginning in the same way, 
and signed by a partner with the partnership name, the firm was 
held liable.6 So where such a note was signed by a partner in 
his own name for his co-partners, they were held liable.” In or- 
der however to render a firm liable on a bill or note, it must ap- 
pear from the security itself that such an operation was intended; 
and when signed by a partner in his own name without more 
proof that the note was received under an expectation that’the 
firm was bound by it, and that the money obtained on it was ap- 
plied to partnership uses, will not be sutlicient to give it such an 
effect.® 


1 Wells v. Masterman, 2 Esp. N. P. C. 731. Swan vy. Steele, 7 East. 210. 
Ridley v. Taylor, 13 East. 175. Manhattan Co. v, Ledyard et al. 1 Caines Rep. 
192. Kane et al v. Schofield, 2 Caines Rep. 368. 

* Storer v. Hinckley etal. Kirby’s Rep. 170. Champion v. Mumford, etal. 4 
Johns. Rep. 266. Drake v. Elwyn, 1 Caine’s Rep. 184. 

3 Sup. on Bills. Per Lord Kenyon. Harrison vy. Jackson, 7 'T. Rep. 207. 

4 Galway v. Matthew. 1 Campb. 403. Emly v. Lye, 15 East. 11, 12. Doty 
v. Bates et al. 11 Johns. Rep. 544. Ripley v. Kingsbury, 1 Day’s Rep. 150. 

§ Hall v. Smith, 1 Barn. & Cresw. Rep. 407. 

® Doty v. Bates, et al. 11 Johns. Rep. 544. 

7 Galway v. Matthew, 1 Campb. 403. 

* Siffken v. Walker, 2 Campb. 308. Emlyyy. Lye, 15 East. 10 
v. Kingsbury, 1 Day’s Rep, 150. 


, La. Br 
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But if a bill of exchange is drawn upon a firm, and one of the 
co-partners accepts it in his own name without more, this accept- 
ante’ binds the co-partnership. ‘‘ For this purpose, (says Lord 
Ellenborough,) it would have been enough if the word “ accept- 
ed” only had been written on the bill, andthe effect cannot be 
altered by adding the name of the partner.’ And though the 
bill be not accepted, yet if drawn by one of several partners in 
his own name upon the firm with the privity of the others, in fa- 
vor of persons who advance him the amount which he applies to 
the use ofthe partnership, although the partners are not jointly 
liable on the bill, they may be jointly sued by the payees 
for money lent; the previous transactions of the parties showing 
an authority in the partner from the firm, to raise money in this 
way upon its credit.? In such case it has been held that the act 


of drawing amounted in judgment of law to an acceptance of the 
bill by the drawer in behalf of the firm, so that the firm was bound 
by it as an accepted bill’ In a similar case, Mr. Justice Story 
doubted whether the firm was not bound as by an acceptance, 
and at any rate sitting in equity decreed payment of a bill thus 


drawn from all the co-partners.* 

And in general a partner may bind the firm by acts or con- 
tracts necessary or incidental to carrying on the business of the 
firm, and pledging its credit, provided the individual dealing with 
him is not guilty of any fraud or negligence, and reasonably sup- 
poses that he is transacting business with the whole firm through 
one of its members.’ It should be recollected, however, that a 
partner has implied authority to bind the firm only tn partnership 
transactions, and although there are many cases in which the 
firm has been held liable even where their credit was pledged by 
@P single partner really for his individual benefit, ‘yet these were 


? Wells v. Masterman, 2 Esp. N. P. C. 731. Mason v. Rumsey et al. 1} Campb. 
384. Douglas v. Cowles et al. 5 Day’s Rep. 511. 

3 Denton v. Rodie, 1 Campb. 384. Ex parte Bolitho, 1 Buck. 100. 

> Dougal v. Cowles, 5 Day’s Rep. 511. 

«Van Re!msdyk v. Kane, 1 Gal. Rep. 630. 

* Baker et al.-v. Chariton, Peake, 80—1. 
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eases in which the credit ofthe firm was pledged apparently tor 
the benefit of all the co-partners, the transactions, as being in the 
ordinary course of business, and other facts in the knowledge of 
him who dealt with the partner, indicating nothing to the contra- 
ry. These decisions were governed bp the equitable principle, 
that if one of two innocent persons must suffer by the fraud of a 
third, it must be he who by confidence and credit enabled him to 
commit it. Nor does it in the least effect the liability of the 
firm, that he who hasgiven credit to one of its members, or 
value for a bill drawn by him in its name, aflerwards dis- 
covers the misappropriation of the goods or money; his conduct 
being justly considered only in reference to his knowledge, at 
the time of the transaclion.' Where, however, the person deal- 
ing with a single partner, knows in any manner, or without gross 
negligence may know, that the responsibility of the firm is pledg- 
ed to him for the private purposes of the partner himself, the oth- 
er partners are not bound by the contract. ‘Thus, all the mem- 
bers of a firm are liable on a bill or note drawn by one of them in 
the partnership name, to one who takes it in the ordinary course 
of commercial transactions, as upon discount; and that too though 
the money raised on it be applied to the private purposes of the 
partner merely, provided the discounter did not know of the in- 
tended application.* Yet where the discounter promised at the 
time he advanced the money to keep the whole business secret 
from the other partners, it.was held that he could not recover of 
them; this fact indicating knowledge on his part that the money 
was raised for the use of the contracting partner merely, and not 
on joint account.* So, too, it is well settled, that if a creditor of 


one of the partners collude with him to take payment or security 
out ofthe partnership funds, knowing at the time that it was with- 
out the consent of the other partners, it is fraudulent and void.s 


1 Swan v. Steel, 7 East. 210. per Spencer J. 4 Johns.Rep. 269. 


* Arden v. Sharp, 2 Esp. N. P. C. 524- Ex parte Bonbons, 8 Ves. 540. Bank 
of Kentucky v. Brooking et al. 2 Littel’s Rep. 45, 46. 
* Arden v. Sharp, 2 Esp. N. P.C. 524. 


* Per Lord Ellenborough, Swan v. Steele, 7 East. 210. S.C. 3 Smith, 199. 
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And if a partner without the knowledge of his co-partners draws 


and accepts a.bill inthe name of the firm, partly for a demand 
which the payee has against the firm, and partly for an individu- 
al debt, the payee can recover from the firm only that portion of 
the sum specified in the bill, in which the firm isirldebted.. Up- 
on the same principle, if the members of an old firm pledge joint- 
ly with their own the name of a newly admitted member in dis- 
charge of a debt contracted by them prior to his admission, as by 
accepting a bill in the name of the new partnership, the security 
will not be available against the new partner in the hands of the 
creditor.” 

Where goods purchased by a partner in the name and with the 
funds of the firm, were applied by him to the payment of an indi- 
vidual debt, his creditor knowing the property was partnership 
property, it was held, that the firm might recover from the credit- 
or the value of the same in assumpsit for goods sold and deliver- 
ed.° Where one takes from a partner the security of the firm in 
payment of a private debt, knowing that the security is given with- 
oul the assent of the other partners, all the authorities agree that it 
will not in his hands be available against the firm, since the trans- 
action isa fraud upon it. But inasmuch as the credit of all the 
co-partners might be injured by a loss of credit on the part of one 
of them, it is by no means improbable that to avert such an evil, 
they might authorise a partner to pledge their security, to relieve 
him from the press of his individual engagements. When an as- 
sent of this kind can be expressly proved, or implied from the cir- 
cumstances of the case, as by the passive privity of the co-part- 


ners, there is no question but that the firm is bound. And proof 


Wells v. Masterman et al.2 Esp. N.P. C. 731. Green v. Deakin, 2 Starkie N. 
P. C. 347. Henderson vy. Wild,2 Campb. 561. Brown v. Ducanson & Ray, 4 
Har. & McHien. Rep. 850. Baird v. Cochran ct al. 4 Sergt. & Rawle, 397. Ex 
parte Bonbonus, 8 Ves. 540, 

1 Barber v. Backhouse, Peake N.P. C. 61. 

2 Shireff ct al. v. Wilks, 1 East. 48. 

3 Dob. v. [alsey, 16 Johns. Rep. 3+. 

4 Ex parte Peele, 6 Ves. 600. Ex parte Bonbonus, 8 Ves. 580. 
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of subsequent approbation by all the partners raises a presump- 
tion of previous authority on the part of one, to bind his firm 
for an individual debt.'' It would seem clear upon principle, that 
as a partner has implied authority to bind his firm only in part- 
nership transactfons, if he pledged its responsibility for his pri- 
vate debt, the proof of this fact, without more, on the part of the 
firm, would be sufficient to throw the burthen of proving the 
concurrence of the co-partners on the private creditor, to enable 
him to recover of the firm. In such case the creditor knows 
that his debtor is exceeding the ordinary power of a partner, and 
it is his duty to enquire of the other members of the firm, if they 
have vested one of their number with the extraordinary authori- 
ty of binding them in his private concerns. In the cases of 
Barber v. Backhouse’ and Shireff et al v. Wilks,? such appears to 
have been the opinion of Lord Kenyon ; and in the latter case, 
he expressly notices the fact, .‘that no assent of Robson, (one 
of the co-partners, sought to be charged,) was found, and 
nothing stated to shew he had any knowledge of the transac- 
tion,” which under such circumstances he afterwards declares, 
‘twas fraudulent upon the face of it.”” In ex parte Bonbonus.‘ 
Lord Eldon cited Shireff et al. v. Wilks, with approbation, and 


observed, “I agree that if it is manifest to persons advancing 


money to a single partner that it is on separate account, and so 
that it is against good faith that he should pledge the partner- 
ship, then they should show that he had power to bind the partner- 
ship.”? In Green y. Deakin, where a partner drew a bill in the 
joint name to the order of his separate creditor, it was held, that 
the latter could not recover of the firm in an action on the bill, 
notwithstanding he had no notice of the non-concurrence of the 
co-partners,—the burthen of proving the concurrence resting on 
the creditor.” Inthe case, however, of Ridley and Knaggs v. 
Taylor,® which was an action brought by the payees against the 
the acceptor of-a bill of exchange drawn and indorsed by a part- 


} Ex parte Bonbonus, 8 Ves. 540. Van Reimsdyk v. Kane, 1 Gal. Rep. 630. 
7 Peake’s N. P.C. 61. 31 East. 48. 48 Ves. 540. 


* Greea v. Deakin, 2 Starkie’s N. P. C. 347. 6 13 East. 175. 
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ner in the name of the firm for his individual debt, Lord Ellen- 
borough seems to have required of the defendant, proof of the 
non-concurrence of the co-partners; intimating that upon the 
facts stated, it was not necessary for the plaintiffg to enquire if 
the partner with whom they dealt was authorised to dispose of 
the partnership security as his own. 

It is true that he distinguished this case from Shireff et al. v. 
Wilks inasmuch as in this, fhe other co-partners not being par- 
ties to the suit, might have been called by the defendant to prove 
that they did not concur in the drawing and indorsing of the bill; 
but upon principle we cannot discover how the not producing all 
the evidence of which a fact is susceptible, can at all alter the 
effect of that which is produced. ‘The defendant, by showing 
that the security of the firm had been given by a member for his 
private debt, had surely shewn that he had exceeded the ordina- 
ry power of a partner, and that too within the knowledge of the 
plaintiffs. It then became incumbent on them to show, that a 
special authority had been delegated in this instance, by proving 
the express or implied concurrence of the other partners in the 


. * i © . 
transaction: and it wascertuinly as easy for the plamtiffs to call 
the co-partners for this purpose, as for the defendant to prove 


by them, their non-concurrence. 

In Henderson and Smith v. Wild,’ which was an action 
brought by two partners for goods sold and delivered, the de- 
fendant produced receipts which it appeared had been given by 
by one of the partners upon a set-off of his private debt against 
the debt due the firm upon which the action was brought, and 
these, Lord Ellenborough held, would constitute a bar to the 
action. ‘The cause went for’ the plaintiffs on another ground. 
If, as\appears from the short report of this case in Campbell, 
these were all the facts, the opinion of his Lordship in this as in 
the former case, seems indefensible on principle, and opposed by 
the weight of English authority. In this country the rule laid 
down by Lords Kenyon and Eldon seems to have prevailed, 


12 Campb. 561. 
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and in New-York, the case of Ridley & Knaggs v. Taylor, has 
been specifically rejected.'. The courts here hold, that prima 
facie, a note made by one partner in the name of the firm has 
been made in the course of the partnership dealings; and if 
given for the private debt of one of the partners, this is matter 
of defence which must be proved by the party taking advantage 
of it. Where, however, one carried ona joint business witb oth- 
ers in his own name, and a separate business ix his own name, it 
was held by the Supreme Court of Massachusetts, that a note 
signed by him, did not prima facie bind the firm, since it was 
doubtful upon the face of it, whether he intended to pledge his 
firm or himself alone; and thai iu such case it was the duty of 
a discounter to ascertain whether the signature was intended 
for the signature of the firm.’ Where, however, it is proved 
that the consideration of a partnership security is the private 
debt of the partner who gave it, the separate creditor must in 
order to a recovery, show the assent of the whole firm to be 
bound ; the transaction itself being prima facie a fraud upon the 


firm by the separate creditor, and the partner for whose debt 


the security has been given.’ But if a partnership security, 


given by a partner for his individual debt, gets into the bands 
of a bona fide holder who has no knowledge of its origin, and 
under circumstances which do not affect him with notice of it, 


it is good in his favor against the firm.° And in such case the 


' Per Spencer J. Dob v, Halsey, 16 Johns. Rep. 38, 39. 

2 Doty v. Bates and Handy, 11 Johns. Rep. 544. 

35 Pick. Rep. 11. 

* Dob v. Halsey, 16 John. Rep. 34. Livingston v. Hastie, 2 Caine’s Rep. 
246. PerKent C. J. Lansing v. Gaines et al. 2 Johns. Rep. 300. Livingston 
v. Roosevelt and Dubois v. Roosevelt, 4 Johns. Rep. 251. 262n. Laverty v. 
Burr, 1 Wendell’s Rep. 529. Blair Miller v. Doug. 14 Fac. Coll. 154. 2 Bell's 
Comm. 616.n,2. See Poindexter v. Waddy, 6 Manf. 418. Munroe v. Cooper, 5 
Pick. Rep. 412. Wheelock v. Hall, 3N. Hamp. Rep. 210. N. ¥. Firemen Ins. 
Co. v. Bennett, et al. 5 Conn. Rep. 575. 

® Per Lord Kenyon, Wells v. Masterman, 2 Esp. N. P. C. 731. Per Kent J. 
Livingston v. Roosevelt, 4 Johns. Rep. 279. Per Livingston J. Livingston v. 
ITastie, 2 Caine’s Rep. 250. Manufacturers & Mechanics Bank v. Gere et al. 


15 Mass. Re p. 75. 


~rr 


ID 
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indorsee may recover of the firm even though the drawing or 
accepting by one partner in fraud of the rest was contrary to an 
express clause in the articles of co-partnership, provided the in- 


dorsee was ignorant of both the fraud, and the clause ; “ but 


then, says Lord Ellenborough, he must show he gave value for 
the bill.’”! 


Inasmuch as the fraud of a separate creditor’s taking a part- 


nership security for his debt, depends in part upon his knowing 
that the security is the property of the firm, when he does 
not know this fact, and the security does not from its nature 
apprise him of it, the security in his hands is good against the 
partnership. Thus though a member of a banking house gave 
the notes of his firm in payment of his individual debt, his part- 
ners would nevertheless be bound to redeem them; for the 
creditor having no knowledge on the subject might reasonably 
conclude, that the notes had been previously sent into circula- 
tion, and returned to lus debtor as lis ividual property.’ 

It has been held, that one of two partners may give authority 
to a clerk in the house, who may in consequence thereof, bind 
the firm by accepting bills, and drawing an? indorsing bills, 
and notes, in the name of the company.? And a bill which has 
been drawn in blank by one partucr, and delivered by him to a 
clerk to be filled up in the ordinary course of business, will, if 
misapplied by the clerk, be nevertlicless binding upon the firm, 
in the hands of a party whose title cannot be impeached. Thus, 
where in such a case, the drawer having died, and the surviving 
members assumed a new firm, the clerk afterwards filled up the 
bill inserting a date prior to the death of the drawer, and sent 
it into circulation, it was held that the surviving partners were 


liable to a bona fide indorsee, though no part of the value came 


1 Grant v. Hawkes et al. Guildhall, 4 June, 1817. Chitty on Bills, 42. n. Sth 
edition. 


* Ridley & Knaggs.v. Taylor. 13 East. 175. 
4 McKean C.J. Tiller vy. Whitehead, 1 Dallas, 269 
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to their hands.’ Where one traded with others in a ¢ertain 
name and style, and his co-partners carried on separate con- 


i 
? 


cerns in the same name and style, it was held that he was lia- 
ble to the indorsees of a bill of exchange drawn by one of his 
partners in the partnersiip aame, although he offered to prove 
that the bill was not drawn on account of his firm, but one of 
the others.?, The rule seems to be, that in such case the hold- 
er may dave a right to elect against which of the partnerships 
he will enforce his claim, but he cannot hold -them all liable.’ 
Where, however, oue carried on a joint business with others i 
his own name, and a separate business in his own name, it was 
held by the Supreme Court of Massachusetts, that when a note 
drawn by him on his own account was discounted upon the 
supposition that it was drawn on account of his co-partners, 
the discounter having received however at the time of discount 
no intimation to that effect, it did not prima facie bind the firm 


but that the discounter was under the circumstances bound to 


ascertain, that the signature was intended for the signature of 


the firm.‘ And indeed, it cannot be questioned, that if at the 
time of taking the bills the holder knew either from the nature 
of the transaction or in any other way, that it was drawn on ac 
count of one of the firms, that one alone is liable. Again, one 
partner may bind the firm by a guaranty made in its name, and 
in the course of transacting the partnership business. Thus, 
where one employed a firm consisting of two partners, to lay 
out money in the purchase of an annuity, of which, and of the 
fact of the money’s being laid out both were cognizant, but 
one of the partners, who had in fact carried on the whole trans- 
action, unknown to the other guaranteed the punctual payment 
of the annuity ia the same of irm, it was held, that both 


’ 


were bound by the vuuriaty, and s, though the whole trans- 
1 Usher v. Dauncey, 4 Campb. °% see Russell v. Langstaffe, Doug. 514, 
Snaith v. Mingay, 1 Mau. & Se! 
* Baker et al. v. Charlton, Peake’s N. P. C. 79. 
M’Nair v. Flemming, Montague on Part. 32.n. Gow on Part. 
* Manufacturers, &c. Bank v. Winship, 5 Pick. Rep, 11, 
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action was out of their ordinary course of business, as the navy 
agents of their employer, and they received but their ordinary 
compensation.’ .4 fortiori, the firm would be bound by a guar- 
anty in its name of a debt due from a third persen, made by a 
partner in a partnership transaction, where both the transaction 
and the making of the guaranty was in the ordinary course of 
the business of the firm. This is, indeed, the common case of 
a commission house, guaranteeing for an extra commission the 
price of goods sold by them for their employers, where, although 
the guaranty was’ made but by a single partner, tt would un- 
questionably be binding on the firm. A partner has no power 
to bind the firm by a guaranty, unless it be made in a partner- 
ship transaction. Thus, where one guaranteed in the name of 
his firm his mdividual debt, 


co-partners, Lord MM ield held the guaranty covinous and 


without the privity or consent of his 


void as to the rest of the firm.2 So where one caaranteed in 
the co-partnership name, the due nayment of a bill, merely to 
give the acceptor credit with a house from whom le purchased 
goods, Lord Ellenborough held such an engagement “ not inci- 
dental to the general power of a partner,’’ but required proof of 
prior course of dealing 


— > 


or command, or subsequent recognition.® 
It seems to have been quoted as the opinion of Lord Mansfield, 
expressed in Hope v. Cust,‘ that a partner has power to bind 
his firm by guaranty or letter of credit in general, without re- 


le in the course of a part- 


ference to the guaranty’s being mac 
nership transaction; and his authority is opposed by Gow, to 
that of Lord Ellenborough, in the case of Duncan v. Lowndes & 
Bateman.’ It will, however, be found on a careful comparison 
of these cases, that they are by no means at variance; and so 


far as we can judge from the reports, these learned judges ap- 
Sandilands v. Marsh, 2 Parn. & Ald. 675. 
® Hope v. Cust, cited in Shireff v. Wilks, } East. 53. 


§ Duncan v. Lowndes & Bateman, 3 Campb. 479. See also Foot v. Sabin, 19 


Johns. Rep. 154. Sutton & M’Nickle v. Irvine et al. 12 Serg. & Rawle, 13. 
4 Cited Shireff v- Wilks, 1 East. 53. 


5 Gow on Partn. &1, 
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< 


pear to have held the same doctrine. In Hope v. Cust, the 


ce 


partner gave the general guaranty of his firm for money due 


from him in his separate capacity, and Lord Manstield Jeft it to 
the jury to determine whether this transaction was not a fraud 
on the other partners. Tu summing up, he said, “ There is no 


doubt but that the act of every single partner, ix a transaction 


Be Ps 7 <b me : ' 
relating to the partnershin, binds 
j 


all the others. If one give a 
letter of credit, or guarcnty in the name of all the partners, it 
binds all.” Taking this last senience to be limited in its mean- 
ing by the one which preceded it, as we must upon ordinary 
rules of construction, t] 


‘ 
awthea' 


ie general doctrine of the case will not 
be found opposed by that of Duncan v. Lowndes & Bateman. 


In short, whether we consider cases, or princip! 


es, we conceive 


the power of a partner to bind the firm by guaranty to rest upon 
the same grounds, and to be subject same restrictions, as 


pledging an ordinary negociable security. 


his power t» bind it by 
Phus, the indorsement of a note by cne of several partners, in 
the partnership name, as surety for a third person, without the 
consent or knowledge of the other partners, will not bind the 
firm; and the burden of proving the authority of a partner thus 
to use the partnership names lics on the creditor or holder of the 
note.' In ex parte Gardom,’ the opinion of Lord Eldon does 
indeed seem opposed to that of Lord Ellenborough. In that 
case, reference being made toa firm for the credit of one who 
manufactured goods fur them, one of the partners, without the 
privity of the rest, guaranteed payment for whatever goods the 
persons referred might sell the manufacturer. The counsel, 
Sir Samuel Romilly, gave up the objection that the guaranty 
was not within the power of the partner, and Lord Eldon in his 
opinion observed, that ‘it was properly given up.” Notwith- 
standing, however, the high authority of Lord Eldon, this opin- 
ion may well be questioned, since it is opposed to the weight of 


precedent, and to the general principle, that a partner can bind 


tThe N. Y. Firemen Ins. Co. vy. Bennett et al. 5 Conn. Rep. 575. 
215 Ves. 286." 
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his firm, only in what is, or at least appears to be a partnership 
transaction.' 

It is a sound rule of Jaw, that a joint contract can never be 
defeated by the mere private contract of an individual of the 
concern, to whom the other parties have confided no authority 
for that purpose.* 

The power of a partner to bind the firm being implied from 
the partnership, ceases immediately on its dissolution.” And 
though the notice of dissolution empowers one partner to re- 
ceive, and pay all debts due to and from the partnership, no au- 
thority is thereby given to such partner to bind the firm by bill 
of exchange or promissory note.* And in such case, even if 
the bill be drawn on a debtor of the house and discounted, and 
the proceeds applied to the liquidation of partnership debts, 
yet the bill cannot be enforced against the firm by the discount- 
er and indorsee of the separate partner, since all the partners 
ought to have concurred in negociating it: nor can an action 
be maintained against the partners, for money paid to the use 
of the partnership.” And though the bill or note existed previ- 
ous to the dissolution, yet if sent into the world afterwards, to 
be binding upon the firm, all the partners must concur in its 
negociation.” Lord Kenyon has even doubted whether if an 


indorsement were actually made on a bill or note before disso- 


1 See Sutton & McNickle v. Irvine et al. 12 Sergt & Rawle, 13. 

2 Per Story J. Young v. Biack, 7 Cranch, 568 

$ Wrightson v. Pullan, 1 Starkie N. P. C. 575.Hackley v. Patrick, 3 Johns. 
Rep. 538. Lansing v. Gaines et al. 2 Johns. Rep. 300. Sandford, v. Mickles, 4 
Johns. Rep. 224. Jone’s case, Overton's Rep. 455. Foltz v. Pourie et al. 2 


Dessaus Cha. Rep. 40. Fisher’s exrs, v. Tucker, 1 McCord Chan. Rep. 169. 
] ‘ I 


4 Kilgour v. Finlayson, 1 H. Blacks. 155. Martin vy. Walton et al. 1 M’Cord’s 
Kep. 1°. Sandford v. Mickles et al. 4 Johus. Nep. 224. Foltx v. Pourie et al. 
®@ Desaus Cha. Rep. 40. 


§ Kilgour v. Finlayson, sup. 





® Abel v. Sutton, 3 Esp. N. P. C. 108. See Ramsbottom v. Lewis, 1 Camp. 





279. Sandford v. Mickles et al. 4 Johns. Rep. 225. Lansing v. Gaines et al. 2 
Johns. 300. 
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lution, but the bill or note never circulated until after it, the in- 


dorsement would charge the partners who were not privy to 
the negociation.' X. 


LATE JUDICIAL DE¢ 


Ir is proposed to make up the list of late judicial decisions for 


this work atthe present time and in future, chiefly from the 


Quarterly Digest of English Decisions at Law and in Equity. 
This course has been adopted on account of the 


paid in the United States to the decisions « 
and because ¢! 


orcat respect 
f English Judges ; 


vreater part of them have a direct application 


in this cou The time required for the republication of these 


decisions in this country is v ‘ry considerable, and when they 


are republished, there are comparatively spe aking, but few law- 


yers who supply their libraries withthem. For th 


ese reasons, 
and we may add, at the part: 


ular request of several of our pa- 


trons, we shall endeavor to |iy before our readers an abstract of 


the important English cases, in a few months after they have 
been decided. Atthe same time it is not intended to exclude 
late American cases which are considered to be of great and 


general importance. 


The common Law Quarterly Digest contains the 
sarnwall and Creswell, Bingham, and Bligh. 
Barnwall and ¢ ll, Bing! 1 Bligl 
are from the Digest of April last. 


cases in 
The following 


Carriers. ‘*‘ We have established these points—that a carrier 
is an insurer of the goods which he carries; that he is obliged for 
a reasonable reward to carry any goods to the place to which 
he professes to carry goods that are offered him, if his carriage 
will hold them, and he is ener of their quality and value; 
that he is not obliged to take a package, the owner of which will 


not inform him what are its contents, and of what value they are; 


* Abel vy. Sutton, sup. 








t 
‘ 


AW 













4 : So eae te : ’ > , ii ° A 
that ii ne does not ask for this mtormation, or i, when he asks 

Pio ceili eR rey a } 3 answernbl _ 

Qaidi3n nswered, ne fakes tue goods, he is answerabie for 

their ainouat whatever that may be: that he may }imit his res- 
asaninsurer by notice, but that a notice will not pro- 

f tect pim agaimsi the consequences of a lo 3 by dv sneghgence,’ 
Ver Best, C. J. giving judgment in the undernamed cases of Ni. 





ry . . 2 

Pr. The first was weainst three coach proprietors, the name of 
] . ’ } : 1: j 

one being Weeks; and the notice relied on was one suspended 


5 






in an office ke t by a person of the n » of Weeks to the etlect 






—‘* Take notic e the the proprietor of th ‘'s office will not be ac- 
countable, &c.” It not appearing that the proprietor of the office 
is Weeks (the defendant), held, that the responsibility of the 
defendant was not limited thereby. he second case the no- 
tice was, that the proprietors of certain coaches which sect out 
Jrom that office would not be responsible, &c. The goods in 
a stion were lost on a |: ne from Kx. fo the office, and Best, 

7 hel Id i t the trial that the notice cnly applied to journies 
fran fice to K., though at the time of the loss returning to 
x A new trial was granted, on the ground that though the no- 
tice merely specified coaches which set out from the office, it 












° ° , 1° } . 5 ae 1 . “47 2 
might also be applied to their rae cy home, ll the piamntiul knew 
that the coach came from the ofiice, which should have been left 
to the Jury to say cies Lhin v. Waterhouse , oO sing, 213. Ri- 


ley Vv. Horne, 5 Bing. 2} 
















Company. 1, The plaintiff was a shareholder and managing 

director ofa company of wht h the defendant Was a share holder 
rr 5 P \ 

and agent. The defendant sold goods belonging to C.—drew 






upon him for the amount, and indorsed the bills to the plaintiff. 
C. became insolvent, but the defendant received 10s. in the 
pound on account of the bulls. Held, that (the parties being 
both shareh ders and joint contractors in respect of the transac- 
tion,) the plaintifi could not recover. — Teague v. Hubbard, 8 B. 
& C. 345. 
A company empowered to make reasonable bye laws, made 
a ne law (duly confirme d by the Lord Chancellor ad the Chief 
Justices of K. B. and C. P.) to the effect that the steward (with 
a certain allowance from the ec ompany ) should provide at his own 
expence a dinner on Lord Mayor’ s day under a certain penalty, 
unless he made oath before a justice that he was not worth : 3001. 
The bye law was held bad, and it was also held that the declara- 
tion, not averring a tender of the allowance, was insufficient. — 















Carter v. Saunderson, 5 Binge. 79. 








Consideration. A conveyance of an advowson in 1762 was 
expressed { to be in consideration of “twenty shillings faithful ser- 
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vice, and other considerations.” The Court would not presume 
it voluntary. — Gulley v. Bishop of Exeter and Dowling, 5 Bing. 
171. 





Covenant. Lessee covenanted, that he, his executors or ad- 
ministrators should not assign without licence. He assigned 
without licence, and the assignee assigned over. Aa action be- 
ing brought against the immediate assignee of the lessee on the 
covenant for non-payment of rent, Held, that his obligation arose 
only from his filling the partic ular character of assignee and 
ceased with it.—Paul vy. Dov 8 B. & C, 486. 


Custom. 1. The plaintiff sought to establish a claim under a 
custom, to the second best fish out of every boat load landed in 
S. cove. It was proved, that the plaintiff and his ancestors had 
maintained a capstern and rope for the use of the fishermen, 
without which, in tempestuons weather, boats could not be 
drawn up. ‘The land on which the capstern stood belonged to 
the plaintiff, but all the rest of the cove to a third person, across 
whose land the boats were drawn by means of the capstern. 
Held, a good consideration for the exaction of a toll from all 
boats landing their fish in the cove, whether using the capstern 
orno. Held, that a fisherman using the cove was not admissi- 
ble as a witness for the defendant.—Lord Falmouth v. George, 5 
Bing. 286. 

2. A custom regulating the rights of the owners of all lands 
bordering on the sea need not be pleaded.— The King v. Lord 
Yarborough, 2 Bligh; 147. 


Demurrage. The charterer of a ship requested the owner 
(the plaintiff ) ‘‘not to show himself,” for fear of getting down 
the price of the goods with which the ship was laden. The 
plaintiff consequently delayed procuring from the custom house 
the papers authorising the unloading of the vessel. Held, that 
the omission did not preclude him from recovering for demur- 
rage accruing during the delay, the delay being at the charter- 
er’s request.— T'urnell v. Thomas, 5 Bing. 188. 


Devise.—1. Devise to A. for life, remainder to trustees to 
preserve, &c, remainder to A.’s second, third, fourth, fifth, and 
all and every other the son and sons of A. sev erally, successively, 
and in remainder one after another, as they andevery of them 
should be in seniority of age und priority of birth and their heirs 
male ; remainder to the first, second, third, fourth, fifth, and all 
and every other daughter and daughters of the said A. with (af- 
ter several other dispositions) a power to A. to raise portions in 
ease there should be any child or children of his body other than 


37 
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and besides an eldest or only son. 'The case having been setit 
from the Court of Chancery for the opinion of the C. P. all the 
judges joined in certifying that the eldest son of A. took an es- 
tate in tail male, expectant on the death of A.—Langston v. 
Pole, 5 Bing. 228. ; 

2. A. (the devisor’s trustee) was directed by will to convey 
the premises to B. to enter upon and possess the same after the 
decease of A., and (after other directions) it was ordered by the 
devisor that in case B. should die and leave no child of his own 
body, that the property should be sold and distributed, as in the 
will mentioned. ‘The Court certified that B. took an estate tail 
expectant on the death of A. —Ragget v. Beaty, 5 Bing. 243. 


Estate Pur Autre Vie. A tenant of lands granted to him and 
his heirs for three lives, devised them to his daughter, without 
other words. Held, that only an estate for her life passed to 
her, and that so much of the estate as remained at her death de- 
volved on the heir of the devisor as special occupant.—Doe dem. 


Jeff. v. Robinson, 8 B. & C. 296. 


Evidence.—1. The declaration was entitled generally of Hila- 
ry term, and the cause did not accrue till Feb. 1. Held, that 
the real time of commencing the action might be proved by the 
plaintiff's s attorney, and that it was not necessary to produce the 


writ. —Lester v. Jenkins, 8 B. & C. 339. 

An allegation in an indictment that a bill of indictment 
was preferred and found against A. B. at a quarter sessions, 
must be proved by a record with a caption regularly drawn up. 
The minute book ofthe clerk ofthe peace is not admissible to 
prove the finding of the bill, though no record had been drawn 
up and it appeared not to be the practice of the court of sessions 
to draw up records in form.— The King v. Smith, 3 B. & C. 341. 

3. On an indictment against a county, the question being 
whether the county or a parish were liable to repair a bridge, the 
Court refused to compel the parish to allow an inspection of 
their books relating to the bridge-—The King v. Justices of 
Bucks, 8 B. & C. 375. 

A. Agents abroad informed defendants by letter of their hav- 
ing rece ived money for defendants, and defendants in reply gave 
directions as to the disposal of the money. Held, that the letter 
of the agents coupled with the letter of the defendants, was ad- 
missible as evidence of the receipt of the money by the defend- 
ants, in an action by third parties—Coates v. Bainbridge, 5 
Bing. 58. 

5. Inan action by assignees of a bankrupt to recover money 
paid under a fraudulent preference, the ledger of the bankers 





LAW INTELLIGENCER. 285 


with whom the bankrupt kept cash was admitted to prove that 
the bankers had no cash of the bankrupt in their hands at the 
time of the bankruptey.—Furness v. Cope, 6 Bing. 114, 

6. In an action for an injury to a reversion, a witness stated 
that he occupied under the plaintiffs as his landlords; but it 
subsequently appeared that he held under an agreement in writ- 
ing. ‘The Court was divided as to whether the occupancy was 
proveable by oral testimony. Best C. J. and Burrough J. being 
of opinion that the production of the written agreement was ne- 
cessary, and Park and Gaselee Js. that it wasnot. The verdict 
was taken for one shilling only, and it seems to have been ad- 
mitted, that if the plaintiffs had gone for damages commensur- 
ate with the value of their inte rest, it would have been necessa- 
ry to produce the agreement for the purpose of proving the value 
by the amount of the rent.— Strother v. Barr, 5 Bing. 136. 

7. An answer in Chancery touching an advowson, filed by 
one who had been seized of the advowson twenty years before, 
was held not admissible against a party claiming through him.— 
Gully vy. Dowling, 5 Bing. 171. 


Executor. Debt lies against an executor on an award made 
in pursuance of a submission by him, after the death of the tes- 
tator ; and plene administravit is no bar to the action; for the 
executor, by submitting to a reference without protesting that 
he had no assets, must be taken to have admitted them.—Rid- 
dell v. Sutton, 5 Bing. 200. 


Feme Covert. The defendant, a married woman, being sued 
as a feme sole, suffered ju: iment by default, and was taken in 
execution. T he Court refused to discharge her on the ground, 
that having suffered the plaintiff to incur the expense of a writ of 
inquiry, she should be left to her writ of error.—Moses v. Rich- 
wdson, 8 B. & C. 421. 


Foreign Court. The discharge of an insolvent by a Scotch 
court is no defence to an action brought in this country by an 
English subject for a debt contracted in England, although the 
ylaintiff had opposed the discharge in the Scotch court. The 
Sourt intimated that the decision might have been different if 
che plaintiff had applied to have the benefit of the Scotch law, 


and to receive a distributive eceet of the insolvent’s property. 
—Phillips v. Allan, 8 B. & C 
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American Jurist. The third number of the American Jurist 
for July last, was published in the course of that month. The 
contents are as follows: —Art. 1. Sheriff Summer’s Discourse.— 
Art. 2. The Law of Water Privileges.—Art. 3. The Civil Law. 
—Art. 4. Real Actions, remarks on the Review of Jackson on 
Real Actions in the 2d No. of the American Jurist.—Art. 5. 
Damages on Bills of Exchange.—Art. 6. Manufacturing Cor- 
porations.--Art. 7. Derelict Property.—Digest of recent Deci- 
rions—Legislation—Intelligence, Ac. 


The following American Law Publications have lately ap- 
peared:— 

A view of the Constitution of the United States of America, 
by William Rawle, LL. D. Second edition. 

Chancery Cases, argued and determined in the Court of Ap- 
peals of South Carolina, from January to May, 1827—by D. J 
M’Cord, State Reporter—Vol. 2. 

A Treatise on the Limitation of Actions at Law and Suits 
m Equity, by Joseph K. Angell. 

Reports of Cases argued and determined in the Supreme 
Court, and in the Court for the trial of Impeachments and the 
Correction of Errors, of the State of New-York—By Esek Cow- 
en—Vol. 8. 


The following works are among the latest law works adver- 
tised in London : 

The Office and Duty of Executors; or a Treatise of Wills 
and Executors, by T’. Wentworth, of Lincoln’s Inn. New Edi- 
tion. 

A Practical Treatise on the Analogy between Legal and 
Equitable Estates and modes of Alienation, by H. Jickling, Esq. 

The Jaws relating to Inns, Hotels, Alehouses and Places of 
Public Entertainment, by J. Ww ilcock, Esq. 


{GrErrata. Several Peccadilloes will be observed in the 
printing of this No.; but as they were owing chiefly to an unex- 
pected change in the workmen employed, it is hoped they will 
he passed over without further explanation. 





